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Message from the Chair 

Dear Legal Practice Section Members,

This is my first correspondence as Chair of the Legal Practice Section following my election  
to the Chair at the AGM held on 18 November 2016.

I look forward to serving in that role for the balance of the next two years and to continuing to contribute to the good work 
of the Section.

On behalf of members of the Section and in particular its Executive I extend to Dennis Bluth our warmest appreciation for 
his very long service to the Section as a member of the Executive, including as Chair during the last 2 years (Presentation 
to Dennis Bluth below). 

I am pleased to note that Dennis will continue to be involved with the Section as a member of 
the Property Law Committee.

It is a pleasure to report on another successful period for the Legal Practice Section during 
the last quarter. The Section continued to operate effectively as a professional network with 
several successful events. The high level of advocacy has continued in relation to issues 
concerning a wide range of legal practice areas through submissions, engagement with 
Government and liaison with advisory groups.

The start of 2017 also saw the first face-to-face meeting of the year for the Executive and 
Committee Chairs in beautiful Hobart. It was a productive meeting and I look forward to 
working with the Executive and Committees for the balance of this first year of my term as 
Chair.

Best wishes,
Philip Jackson SC

LPS News
Issue Two. Winter 2017  •  www.lawcouncil.asn.au/LPS

http://lawcouncil.asn.au
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Recent Submissions

During the past quarter, Section Committees have made or contributed to the following submissions:

•  15 December 2016, Environment Plan Decision – Making Guidelines – Australian Environment & Planning Law 
Group; 

•  21 December 2016 , Reforming Australia’s Illegal Logging Regulations – Australian Environment & Planning Law 
Group;

•  22 December 2016, Superannuation (Objective) Bill 2016 – Superannuation Committee;

•  12 January 2017, Great Australian Bight Environment Protection Bill 2016 – Australian Environment & Planning 
Law Group;

•  24 January 2017, Protection of Aboriginal Rock Art of the Burrup Peninsula – Australian Environment & Planning 
Law Group;

•  30 January 2017, Interim Report on the Financial System External Dispute Resolution Framework – Superannuation 
Committee;

•  13 February 2017, Law Companion Guidelines: Superannuation Reform; Transfer Balance Cap – Superannuation 
Death benefits – Superannuation Committee;

•  15 February 2017, Consultation on the Superannuation Reform Measures – Exposure Draft regulations – 
Superannuation Committee;

•  17 February 2017, Prudential Practice Guide SPG 227 Successor fund transfers and wind-ups (Draft SPG 227) – 
Superannuation Committee;

•  27 February 2017, Social Impact Investing Discussion Paper – Charities and Not for Profits Committee;

•  6 March 2017, Australian Law Reform Commission Elder Abuse Discussion paper – Superannuation Committee;

•  12 April 2017, Carbon Credits (Carbon Farming Initiative) Amendment Bill 2017 – Australian Environment & 
Planning Law Group; 

•  12 April 2017, Discussion Paper: Account Balance erosion due to insurance premiums – Superannuation 
Committee; 

•  12 April 2017, Draft Treasury Law Amendment (Innovative Superannuation income streams) Regulations 2017 – 
Superannuation Committee;

•  27 April 2017, Consultation of Exposure Draft Treasury Law Amendment (2017 Measures No. 2) Bill 2017: 
Superannuation Reform Package Amending Provisions & Capped Defined Benefit Income Stream – Superannuation 
Committee;

•  1 May 2017, Superannuation: Alternative Default Models – Draft Report – Superannuation Committee;

•  4 May 2017, Consultation of Exposure Draft: Treasury Laws Amendment (2017 Measures No. 2) Bill 2017: Limited 
Recourse Borrowing arrangements (Bill) – Superannuation Committee;

•  5 May 2017, Review on Australia’s Climate Change Policies – Australian Environment & Planning Law Group;

•  16 May 2017, Self Reporting on contraventions by financial services and credit licensees – Superannuation 
Committee; and

•  24 May 2017, Consultation Paper 281 – Financial Services Panel – Superannuation Committee.

Copies of these submissions are available on the Law Council’s website. 

https://lawcouncil.asn.au/tags/submissions
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ARTICLE  
ONE

Property Law Committee

Fixating on fixtures –  
is the object readily detachable?

In Segal v Osborne [2016] NSWSC 941, Dr. Segal (the Purchaser) submitted a claim under section 66M of the Conveyancing 
Act and argued that damage caused to land he had purchased between the date of contract and date of completion should 
result in an abatement of the purchase price. One aspect of the alleged damaged was the apparent removal of fixtures 
from the property. The Purchaser failed on this claim because the degree of annexation of each of the alleged fixtures 
was deemed slight. Hence, the Court ruled that the objects were actually mere chattels and did not constitute part of the 
property conveyed.  

Background
The Purchaser bought a property on Macleay Street in North Bondi. The property included an upper and lower residency. 
The upper residency remained in an incomplete state following a cease in construction in January 2009. 

In the time between the signing of the contract and completion of the contract, a dishwasher, kitchen cabinet and ward-
robe were removed. The dishwasher was connected to the property through a plug and a water hose. The kitchen cabinet 
was incomplete and lay unused in the incomplete kitchen area of the upper residency since 2009. The Purchaser argued 
that the purchase price should be abated as each of these items constituted fixtures and thus their removal amounted to 
damage to the property.

Chattels or Fixtures? 
Whilst courts take into account the purpose and degree of annexation of the object, the determination of whether an ob-
ject is a fixture is determined by the circumstances of each individual case. 

Dishwasher 
The dishwasher was not resting on its own weight which placed the onus on the Defendant to prove that it was not a fixture. 
The Purchaser relied on Hawkins v Farley [1997] 2 Qd R 361 which found that the dishwasher was in fact a fixture as its 
removal left an “unsightly gap” in the kitchen. However, the Court distinguished Hawkins by noting that whilst the removal 
of the dishwasher left a gap, it did not create such a detriment to the aesthetic look of the kitchen to warrant it being a 
fixture. 

Furthermore, similar to common appliances such as refrigerators which are often moved around, the dishwasher was 
deemed readily detachable from the property. Thus because the degree of annexation was slight, the dishwasher was held 
to be a chattel as opposed to a fixture. 

Kitchen Cabinet
Because the kitchen cabinet was resting on its own weight, the Purchaser bore the onus to counter the assumption that it 
was a chattel. The Court found that had the kitchen been completed, it was likely that the cabinets would be deemed as 
fixtures. However, because this had not occurred by the time the conveyance was complete, the cabinet remained a chattel.  

Additionally, because the Purchaser did not have sufficient evidence which estimated the value of the cabinet, the Court 
ruled that even if it was a fixture, the purchase price would not have been reduced in pursuance of section 66M.

Wardrobes
Although the wardrobes were of a large size, because they were detachable and could be moved to be used in other places 
the Court did not deem it a fixture. 
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Lessons
There are three broad messages to take from this case: 

1. If the object is resting on its own weight, it will be presumed that it is a chattel. The onus will be on the Purchaser 
to prove otherwise. If the object is not resting on its own weight, the onus will be on the Defendant to prove that 
the object is not a fixture.

2. Fixtures will be determined on a case-by-case basis. Even if the object is large and/or heavy, if it is readily de-
tachable, it is unlikely to be deemed a fixture.

3. Parties attempting to apply section 66M of the Conveyancing Act should have adequate evidence of the value of 
the land and/or fixture that has been damaged. 

This article was written by Gary Newton, Partner and Khushaal Vyas, Law Clerk at TressCox Lawyers. Gary Newton is a 
Partner and an Accredited Specialist Property Lawyer at TressCox and Chair of the Legal Practices Section’s Australian 
Property Law Group.
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Property Law Committee

Privatisation of the land titles office in NSW

The NSW Government has followed through with its plan to privatise the Land and Property Information service (LPI), 
leasing it to Australian Registry Investments (ARI) for a bid of $2.6 billion dollars. The ARI is 80% owned by Hastings Fund 
Management and First State Super and 20% owned by RBS Pension Trustee. 

Whilst the consequence of the privatisation is that LPI is no longer in the sole control of the state, the government has 
noted that safeguards have been implemented which aim to protect the property rights and data of land owners. In 
addition, the government has also stated that any price rises made by the ARI will be capped at the Consumer Price Index 
for the duration of the lease. 

The government has also enhanced the powers of the Registrar General who will hold the role of an external regulator. The 
Registrar General will be tasked with enforcing the ARI’s performance for the duration of the lease with an added power 
to audit the ARI’s performance and resume control of the LPI should it be required.

Although the LPI has been leased to the ARI, the government has promised to continue the Torrens Assurance Fund and 
guarantee title. The fund exists to compensate landowners for losses incurred as a result of fraud or error on the Torrens 
register. 

Whilst the government has entered into a binding agreement with the ARI, the transition of operation is expected to span 
across several months throughout 2017. 

This article was written by Gary Newton, Partner and Khushaal Vyas, Law Clerk at TressCox Lawyers.
Gary Newton is a Partner and an Accredited Specialist Property Lawyer at TressCox and Chair of the Legal Practices 
Section’s Australian Property Law Group.

ARTICLE  
TWO
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ARTICLE  
THREE

Property Law Committee

National Property Law Changes

A number of nation-wide changes in property law regarding foreign resident capital gains clearance certificates and 
building energy efficiency certificates are set to commence very shortly on 1 July 2017. 

Foreign Resident Capital Gains Withholding Payments
The withholding tax previously only applied to those sales which were of a value of $2 million or more. The threshold 
has been reduced and the withholding tax will be applied to properties with a market value of $750,000 or more for all 
contracts exchanged from 1 July 2017. 

It should also be noted that there are changes regarding the actual withholding rate. Purchasers of all property in Australia 
with a value of $2 million or more, where no clearance certificate or no variation certificate is provided, are currently 
required to pay to the Australian Tax Office (ATO) a withholding rate of 10% on the price when buying property. It has 
been announced that this withholding rate will increase to 12.5% for all sales completed on and from 1 July 2017 unless 
a clearance certificate or a variation certificate from the ATO is provided before completion. This will affect many more 
sales than it does at present. Vendors should start the process now of getting clearance certificates or variation certificates.

Building Energy Efficiency Certificates
The Commercial Building Disclosure Program will also see major changes to the mandatory disclosure threshold. Currently, 
only those commercial office buildings which are at a size equal to or above 2000 sqm are required to obtain a Building 
Energy Efficiency Certificate (BEEC) prior to the sale, lease or sublease of the building. However, from 1 July 2017 the size 
requirement will be halved and those commercial office buildings which are of a size of 1000 sqm or more will also be 
required to obtain Building Energy Efficiency Certificates before selling, leasing or subleasing the building. This change will 
affect many more sales, leases and subleases so it is important landlords, vendors and sublessors start the process now to 
obtain the BEEC as it is a slow process.

By Gary Newton Partner of TressCox Lawyers. Gary Newton is a Partner and an Accredited Specialist Property Lawyer at 
TressCox and Chair of the Legal Practices Section’s Australian Property Law Group.
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Personal Injuries and Compensation Committee

Work off course: When are work injuries really 
sustained in the course of employment?

By Jing Zhu1

The requirement that injuries must be sustained “in the course of employment” is a basic threshold requirement for injured 
workers to obtain compensation. Most of the time, this is not an issue- we simply include it in our pleadings and move onto 
the other contentious issues. However, in the small minority of cases, it is the domino that must stand or else the whole 
case falls. Despite being a gateway requirement, arguably the courts have been unable to find consistent legal principles in 
the application of the test. Although the current test was established in Hatzimanolis, recent cases such as the PVYW case 
have cast doubt on the correct interpretation of the principles. 

This article analyses the cases of Hatzimanolis, PVYW and Westrupp, seeking to provide some guidance as to relevant 
factors to consider when determining this threshold requirement.

Background
Section 39(1) of the Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) (“the Act”) requires the injury to be 
“arising out of or in the course of any employment”. This provision is best understood in the context of the common law 
cases which developed these principles.

One of the foundational cases in this area is that of Henderson, which established what is commonly known as the 
“Henderson principle”. This states that injuries which were not sustained during work hours or on the work premises can 
still be considered in the course of employment if:

• it is reasonably required, expected or authorised to do in order to carry out the worker’s actual duties, and

• are incidental to employment.2

The meaning of “course of employment” was also considered in some detail in Humphrey Earl Ltd v Speechley3 where 
Justice Dixon found it only applied to situations where a worker was “doing something which he was reasonably required 
or authorised to do in order to carry out his duties”.4 His Honour applied the Henderson principle, although omitting the 
word “actual” from the description of duties. 

The Henderson-Speechley test was approved numerous following cases before a more expansive approach was taken in 
Hatzimanolis v ANI Corp Ltd.5

Hatzimanolis
The Plaintiff was engaged to work at mines in Mt Newman, Western Australia for 3 months. He injured himself on a sight-
seeing excursion on a Sunday. 

The Majority held that the Henderson and Speechley principles were no longer good law in light of the expansive approach 
taken by Courts in later cases. In reformulating the test of injury “in order to carry out his duties”, the Majority introduced 
a new two step test for establishing when injuries arose out of or during the course of employment:

1) was work performed during interlude or interval from “actual work”?

2) was the worker encouraged or induced to be at a particular place or spend his/her time in a particular way?

The Majority held that the whole period at Mt Newman constituted an overall period or episode of work. This was based 
on factors including that the employer had paid for his airfares, that he was working extended working hours of around 60 
hours per week and provided free accommodation and board.6

1 Jing is a barrister of the Victorian Bar specialising in personal injury and workers’ compensation matters.
2 Henderson v. Commissioner of Railways (W.A.) (1937) 58 CLR 281.
3 (1951) 84 CLR 126.
4 Ibid 133.
5 (1992) 173 CLR 473.
6 Hatzimanolis v ANI Corp Ltd (1992) 173 CLR 473, 484.

ARTICLE  
FOUR
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In finding that the outing in which the employee engaged was encouraged by the employer, particular emphasis was placed 
on that the employer: 

• organized the excursion

• provided vehicles and food

• invited workers to attend; and

• were driven in vehicles owned by the employer.

Although the injury occurred during a sightseeing trip, that was merely an interlude or interval in the overall period of 
work. As the activity was encouraged by the employer, it occurred during the course of employment.

The second limb of the Hatzimanolis test has now been hotly contested in subsequent matters including in the PVYW case.

PVYW
The worker was required to travel to a country town to observe local budgeting processes. Her employer had booked and 
paid for a motel room to stay at while performing these duties. In the evening, she met an old friend at the local bar and 
they proceeded back to her motel room where they engaged in sexual activity, during which a light fitting fell onto the 
worker causing her facial injuries.

In finding that the worker was unsuccessful, the High Court was concerned with confining the scope of the Hatzimanolis 
case and the liability of employers.7

One of the main issues was whether the employer was required to specifically encourage the worker to engage in the 
activity, or whether it was sufficient that she was encouraged to be at a particular place. The Court in PVYW found that the 
specific activity engaged in had to be induced or encouraged by the employer.8

With respect, this was not the principle established by the Court in Hatzimanolis, which made it clear that it was only 
required that the worker be encouraged or induced to spend his/her time in a particular way or in a particular place. There 
was no requirement that the actual activity engaged in had to be specifically induced or encouraged. 

If the Majority’s interpretation of the Hatzimanolis principle in PVYW were correct, then there would be no room for the 
operation of the “place” aspect of the test. It will always be the case that the worker will be engaged in a particular activity 
at the time of the injury. Surely, if that was intended by the Majority in Hatzimanolis, only the requirement of “activity” 
would have been articulated as part of the re-formulated test.

To illustrate the difference of principles, consider if instead of the worker in PVYW engaging in sex in the motel room, she 
had been playing cards in the motel room or watching TV in the motel room, also with her companion, and the glass fitting 
fell. Would that have been considered “in the course of employment”? 

In such a scenario, applying the second limb of the Hatzimanolis test in the way the Majority did in PVYW, the watching 
of TV or playing of cards was not specifically encouraged by the employer. And yet it seems likely that in this change of 
circumstances, the Majority would likely have found that injuries sustained in these occasions would be in the course of 
employment. In fact, the Majority stated that if the light fitting had fallen due to being insecurely fastened, that would bring 
it within “the course of employment” scope.9

The reasoning of the case seems incongruous with much of the case law preceding it, including in which the Plaintiffs 
succeeded where they were found to be drunk,10  riding a colleague’s bike11or being physically attacked during overseas 
work trip.12 In each of these cases, and others, the actual conduct engaged in by the Plaintiff was not specifically encouraged 
by the employer. In many cases, it cannot even be argued to be impliedly encouraged by the employer, in cases such as 
public drunkenness and fighting. However, the courts in those cases found that it was sufficient that they were engaged 
in an overall period of work and the general activity in which they were engaged did have sufficient incidental connection 
with employment to be considered “in the course of employment”. 

7 Comcare v PVYW (2013) 250 CLR 246, 255.
8 Ibid [36].
9 Ibid 264.
10 McMahon v Lagana [2003] NSWWCCPD 22.
11 Gray v Sydney South West Area Health Service (Rozelle Hospital) [2010] NSWWCCPD 125.
12 Da Ros v Qantas Airways Ltd [2010] NSWCA 89. 
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Applying the reasoning from previous cases, the employer here had encouraged or induced, and in fact, required her to be 
at the motel for the purposes of work. So, what in fact occurred in the motel room should be considered “in the course of 
employment” unless the Plaintiff can be seen to be engaging in gross, serious or wilful misconduct. 

Therefore, the dissenting judgement of Justice Bell seems the most consistent with the Hatzimanolis approach. It is not 
necessary for the employer to encourage the worker to have engaged in sexual activity, merely that they encouraged her 
to use the motel room and her injuries were sustained from the reasonable use of the room.13 Her Honour referred to 
cases where a worker sustained injury while using the shower in a hotel and was found to be sustained “in the course of 
employment”.14 

In response to the Majority’s concerns regarding extension of liability, Justice Bell highlighted that legislatively, the 
Commonwealth workers’ compensation legislation had been amended since the Hatzimanolis case which effectively had 
already extended liability. The same could be said of the Victorian legislation.

Fellow dissenter Justice Gageler stated that there need not be any intrusive questioning of the personal choices of the 
worker when engaging in activities such as using a motel room, so long as:

the employee is where the employee would not be but for his or her employment, and is doing what a man or woman 
so employed might do without gross impropriety.15

Westrupp
Mr Westrupp was required to work in Leinster, a remote company mining town in WA operated by BHP. He worked as part 
of the “two weeks on, one week off” model. During his time at work, he was required to stay at the Leinster Mining Camp. 
While at the town, he was subject to the company’s code of conduct. The worker sustained an injury when he was assaulted 
by a patron outside the town tavern.

As in Hatzimanolis, the Court found that for the duration of the time when the worker was in Leinster the “entirety of those 
periods” should be considered overall periods of work.16 Importantly, the Court said that while at the camp “he was under 
the control” of BHP.

The courts further broke down the second limb of the Hatzimanolis test by distinguishing between an “activity” case and 
a “place” case. The Court held that this case was both an “activity” and “place” case saying that he was both “engaged in a 
recreational activity” and using “facilities provided for the use of employees”.17

The Court in Westrupp observed that Hatzimanolis was an activity case whereas PVYW was a place case. It found that the 
latter would not have succeeded as an activity case. 

In terms of activity, namely, drinking at the tavern, the Court held “that activity was one in which he engaged in an interval 
or interlude in an overall period of work” and therefore satisfied the Hatzimanolis test.18

The Court is at pains to indicate that despite the PVYW case, the case law in effect prior to the decision were not 
“overruled, expressly or by implication” by that case.19 They found, in fact, that the AAT’s decision below was too narrowly 
decided by reference to some of the criticisms outlined above in respect of the PVYW case, namely that it “focused just 
upon the occasion giving rise to the injury”.20 

It is difficult to say whether the case resolves the gateway issue. Westrupp is another “fly in/fly out” worker scenario, distinct 
from the facts in PVYW and it is a Federal Court decision, making it uncertain as to what extent it would be followed by the 
High Court in the future. However, it does give some comfort to those concerned about the findings in PVYW.

13 Comcare v PVYW (2013) 250 CLR 246, 283-285.
14  Comcare v PVYW (2013) 250 CLR 246, 280-281; Baudoeuf v Department of Main Roads (1968) 68 SR (NSW) 406; Comcare v McCallum (1994) 

49 FCR 199.
15 Comcare v PVYW (2013) 250 CLR 246, 299.
16 Westrupp v BIS Industries Limited [2015] FCAFC 173 [62].
17 Ibid [89].
18 Ibid [90].
19 Ibid [67].
20 Ibid [68]; Comcare v PVYW (2013) 250 CLR 246, [33].
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Conclusion
In summary, the cases and their legal principles, in particular PVYW, may often be difficult to reconcile with each other, 
especially in light of the plethora of varying factual scenarios. 

However, the below factors provide some guidance on when injuries are likely to have been arising out of or sustained “in 
the course of employment”:

•  Control test: to what extent does the employer have control over off-site location and what activities workers 
engage in while at that location?

•  Did the injury occur in break in overall period of employment (e.g. tea break or lunch break) or between two 
discrete periods? (more likely in course of employment if former)

•  If occurring during a break, did the employee engages in conduct that is expressly or impliedly allowed by 
employer, including undertaking social activities away from employer’s premises?

•  Is the worker a “fly in/fly out” worker or required to reside in remote locations away from their home to conduct 
work? If so, more likely the activity engaged in will be considered in course of employment

•  Consider the period of time spent away from employer’s place of business or normal place of employment 
(arguably the longer the period the more likely the activity engaged in will be considered in the course of 
employment)
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Online and out of line!  
Stop putting up with misuse of email and social media

Employees’ sometimes outlandish abuse of email and social media protocols in the 
workplace demands a response from employers, writes Kriss Will.

I am surprised at the amount of information people are willing to communicate, share and store via their work email. The 
workplace-related comments that people feel are appropriate to communicate via their private social media accounts are 
also a shock to me.

Email is not Me-mail
Let us start with email. I really thought we were past having to remind people that employers can access and read work 
emails. Those emails are also stored by the employer, and remain the property of the employer. In 2017, one would think 
that everyone realised the need to have a private, personal email address, as well as a work one. Obviously not!

In training sessions about appropriate email usage, I previously used a hard-copy mail analogy to make my point: “Would 
you use the workplace as your postal address and have all your hard-copy mail directed to the office, knowing it would 
be opened by the mailroom or the receptionist on delivery?” Of course not, so think the same way about your email – use 
a private one.

That scenario was clearly before the explosion of online shopping and the role that business premises now play in the 
receipt of personal parcels! Sometimes I wonder if the regression to the use of work emails for personal use is somehow 
correlated to the increase in Peter’s of Kensington boxes arriving at workplaces across the nation (for those who do not 
know, Peter’s is a popular homewares store).

At the risk of stating the obvious, the following communications via a work-provided email account are not appropriate:

•  Engaging in an expletive-laden argument with family members (certain words are usually blacklisted via workplace 
computer system filters and I would suggest that putting one word, in particular, in print to anyone via any email 
system is plain dumb).

• Organising the location for the pickup of a weekend supply of illegal ‘party’ drugs.

• Working out rendezvous locations for lunchtime sex, complete with explicit details of your sexual desires.

Email-related policies usually make it very clear that emails sent on the work email system remain the property of the 
employer. Yet when discussions ensue in relation to inappropriate use of work email, employees often act surprised that 
their non-work-related emails sent from their work email account are of concern to the workplace.
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Anti-social media
I also wonder if people have lost track of who their online ‘friends’ are. Or is it that they think their Facebook friends will all 
agree with everything they say, and for some reason they think these online ‘friends’, unlike real life friends, will not discuss 
their online conduct behind their backs? Why else would people think the following situations would remain ‘private’:

•  A person suggests online that everyone in their workplace is “low on IQ and high on vacuousness” (at least five 
Facebook friends raised this comment with their manager at work).

•  An employee provides tips to their friends on how to get a fake online medical certificate, (otherwise known as 
fraud). The statement that a certificate costs “only GBP£10.99, which is about $20AU, via a reputable website that 
I have used myself a few times” was read by the person’s manager, and led to conversations about acceptable 
conduct.

•  An employee makes a veiled threat against a colleague, stating that she had “better watch herself, or else” (this 
was reported by all workplace colleagues who were ‘friends’, out of concern for the safety of the colleague).

•  A worker suggests that as part of an induction a new staff member will be sexually harassed. Little v Credit Group 
Ltd [2013] FWC 6942 provides details about this manager, whose comments were clearly inappropriate and 
which illustrate the point that just because an employee has the position title of ‘manager’ does not make them 
a good manager. In fact,

•  Mr Little knew all about his employer’s social media policies and, according to the Fair Work Commission in 
its ruling on a subsequent (and unsuccessful) unfair dismissal claim, this manager had good knowledge of 
expectations, having successfully completed online training modules.

There will always be people who do not understand their obligations in relation to social media. However, I think in an 
ever-increasing online world a reiteration (not just a refresher) is needed to make it clear to people that there are different 
expectations of conduct in a workplace compared with conduct in private life.

It is all about political correctness…
Sometimes people make comments about ‘political correctness’ and claim that workplace conduct expectations are just 
too onerous. It is important, however, to make a distinction between work and private conduct.

For example, I encourage people to think about their dress standards for work (it is usually different to what they would 
wear at home – I have never walked around a workplace in my underwear); the way they speak at work (maybe less 
swearing than at home?) and how they interact respectfully and inclusively with people from a range of backgrounds (I 
suggest many workplaces are more diverse than their family and friendship groups).

Work is different. People need work to earn an income to provide for their private life commitments and, given the 
necessity and importance of work, it is crucial that employees understand the necessity of conducting themselves in a way 
that makes their impact at work at the very least lawful and respectful, and hopefully also friendly and inclusive.

I would suggest that many of us, me included, have a work persona. At home, I am with ‘my people’ – family and friends 
who will challenge and argue with me at the drop of a hat if they disagree with my views, my conduct and even my choice 
of attire! They do so from a position of equality. We are family and friends and, yes, we can ‘sack’ each other, but at the 
end of the day none of this is likely to have an impact on my income.

At home, there is also the luxury of choosing your friends and managing contact with family members with whom you do 
not get along. This luxury is not afforded to you in the workplace when you work day to day with a range of people.

So remember that respectful personal and online conduct is not political correctness; rather, in my books the PC stands 
for ‘polite’ and ‘courteous’, and polite and courteous conduct certainly helps to underpin an inclusive workplace culture.



PAGE 13      LEGALPRESS • ISSUE TWO WINTER 2017

Where to now?
I think induction training, education on appropriate workplace behaviour, clear policies and ongoing reminders are 
important if the risks around emails and social media are to be successfully managed. We need to reiterate the need to 
“get a private email account for all your private communication”. Maybe we should make it compulsory so people do not 
feel drawn to the convenience of their work email accounts.

In relation to social media, people need to be reminded and educated that their digital footprint is their own, and that this 
footprint can make a positive, or negative, impression at work. I have an analogy that I think still works when it comes to 
online commentary: “If you are going to type something online (and therefore create a record) about work related to a 
colleague, workplace change, a client or a supplier, is it something you would write on a whiteboard in the reception area 
of your office, with your name signed underneath. If the answer is “no”, stop typing.

Kriss Will is a law firm management consultant and the founder of Kriss Will Consulting. She can be contacted at  
kriss@kwillconsult.com.au.

If you do not have an appropriate email usage policy, look for some Australian examples online. Here are two useful 
examples: http://www.monash.edu/policybank/management/its/it-use-policy-staff-and-authorised and https://cits.
curtin.edu.au/local/docs/ICT-AppropriateUse.pdf

The Law Management Hub is an initiative and administered by the Australian Law Management Group of the Legal Practice 
Section.

mailto:kriss@kwillconsult.com.au
http://www.monash.edu/policybank/management/its/it-use-policy-staff-and-authorised
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Events

Mahla Pearlman Oration & Australian Young 
Environmental Lawyer of the Year Award 2016-2017
On 9 March 2017 at the Federal Court of Australia Building in Sydney the 
Mahla Pearlman Oration was conducted. Each year the AEPLG and the NSW 
Environment and Planning Law Association co-host the prestigious Mahla 
Pearlman Oration named in recognition of the former Chief Judge of the 
Land and Environment Court of NSW, and former President of the Law 
Council of Australia, the late Mahla Pearlman AO.  

This year’s Oration was delivered by Prof Jane McAdam, Scientia Professor of 
Law and Director of the Andrew & Renata Kaldor Centre for International Refugee Law at UNSW, on the impact of climate 
change to migration.  

After the Oration the AEPLG Committee Chair presents the Mahla Pearlman AO Australian Young Environmental Lawyer 
of the Year Award. On the occasion of the Mahla Pearlman Oration held on 9 March 2017 the Law Council was pleased to 
present the Mahla Pearlman Australian Young Environmental Lawyer of the Year 2016-17 to Dr Michelle Lim.

The award is made to a person under 35 years of age who has made an outstanding contribution to the field of environmental 
law in Australia or internationally and has made a significant voluntary contribution to the community.  Candidates must 
be engaged in legal practice or academic teaching or research in Australia. 

The Chair of the Australian Environment and Planning Law Group of the Legal Practice Section, Adjunct Professor Greg 
McIntyre SC, in presenting the award, remarked on the high quality of the nominees for the award and the renewed vigour 
which young contributors bring to the field of environmental law.

The nominees included -

•  Danya Jacobs, who acted for the Tarkine National Coalition in Federal Court challenges to mining and is now 
working with Environmental Justice, engaged in substantial Supreme Court cases concerning protection of native 
forests and successfully defended two scientists prosecuted after exposing illegal logging. She is on the Executive 
of Lawyers for Forests Inc.

•  Michelle Brooks, President of the National Environmental Law Association (WA), assisted the International Bar 
Association to develop a model statute for legal remedies to climate change.

•  Emily Ryan, the Outreach Director of the Environmental Defenders Office NSW is also President of the NSW Law 
Society Young Lawyers.

Dr Lim was one of 16 Fellows of Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services Global 
Assessment selected from 246 applicants, having been nominated by the World Social Sciences Council. In that role she 
is contributing to the authorship of the Global Assessment on Biodiversity and Ecosystem Services. She is leading an 
interdisciplinary paper authored by 16 IPBES Fellows on “Early Career Scholars and Practitioners Essential for Planetary 
Sustainability”. She contributed to the drafting of the World Declaration on the Environmental Rule of Law at the inaugural 
Environmental Law Congress in Rio de Janeiro in 2016. She spoke at the IUCN World Conservation Congress in Hawai’i on 
“Environmental Law in the Anthropocene”

Property Law Committee - Face to Face Meeting - Hobart
The 2017, Property Law Face to Face Meeting was conducted on the 5 May 
2017 at the offices of the HWL Ebsworth Lawyers in Hobart, Tasmania.  The 
meeting was highly successful and many important take away points were 
discussed during the meeting.
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Upcoming Law Council Events

 
11-13 August - The Future of Australian Legal Education Conference
Host: Australian Academy of Law
Venue: Level 21 of the Federal Court of Australia, Law Courts Building, 184 Phillip Street, Queens Square, Sydney
 
17 August - Accountability and the Law
Host: The Australian Institute
Venue: Australian Parliament House, Canberra
 
28 August - 1 September - 55th International Young Lawyers’ Congress
Host: AIJA
Venue: Hilton, Shinjuku, Tokyo
 
18-21 September – LAWASIA Conference
Host: LAWASIA
Venue: Hotel New Otani, Tokyo
Early registration closes 31 May
 
8-13 October – IBA Conference
Host: International Bar Association
Venue: International Convention Centre Sydney
Early registration closes 21 July

16 November – World Masters
Host: Australian Law Management Group, LPS Section
Venue: TBC, Sydney

1 December – Hot Topics
Host: Commonwealth Compensation & Employment Law Committee, Federal Litigation & Disputes Resolution Section
Venue: TBC, Sydney
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19 Torrens Street Braddon ACT 2612 
GPO Box 1989 Canberra ACT 2601 
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Tel +61 2 6246 3788
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Mr Philip Jackson SC
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Hunt & Hunt Lawyers, Sydney 
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Mr Michael James
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Members
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Mr Dennis Bluth* 
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Dr Leonie Kelleher OAM
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Mr Geoff Provis*
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Mr Ben Slade 
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E: Jennifer_Batrouney@vicbar.com.au 
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E: Gary_Newton@tresscox.com.au 
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